Flood of New Court Fees Drown
Indigent Defendants
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“Do not accustom yourself to consider debt only as an inconvenience; you will find it a calamity.” —Samuel Johnson1

T

he North Carolina criminal justice system shackles

defendants with monetary costs at nearly every stage
of the criminal process from arrest2 to incarceration.3

Since 2011, the vast majority of these costs apply

automatically in every criminal case.4 For indigent defendants—those who a court

has determined are too poor to contribute to their representation—these court
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costs quickly turn to state-owed debt. This subjects indigent defendants to arrest

and incarceration in modern day debtor’s prisons for failure to pay debts the court
has already concluded the defendant cannot afford.5 In addition to fines,6 interest,7 and penalties for not being able to pay immediately,8 defendants are required to pay “user fees”9 to keep the court system operating.

In North Carolina, criminal court costs
and user fees have been steadily rising, far
outpacing the rate of inflation,10 over the past
two decades. For example, between 1995 and
2015, criminal court costs rose at approximately five times the rate of inflation.
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(Average yearly inflation in the US from
1995-2015 was 2.7%, while the average NC
criminal court costs increased in the same
period by 15.3%.)
Not only has the monetary cost of these
fees increased exponentially, but the number

of fees has grown as well. Upon conviction,
criminal defendants—including the indigent—are required to pay a litany of fees to
support causes ranging from “supplemental
pension benefits of sheriffs”11 to “staffing and
operations of the Criminal Justice Education
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and Standards Commission.”12
In years past, trial judges were allowed to
waive some fees for defendants too poor to
pay them if the court found “just cause” and
issued a “written order, supported by findings
of fact and conclusions of law.”13 Starting in
2014, the Administrative Office of the
Courts has been statutorily mandated to produce an annual report that aggregates “the
waivers by the district in which the waiver or
waivers were granted and by the name of each
judge granting a waiver or waivers.”14 Still,
judges willing to weather the scrutiny (some
may say shaming) engendered by this report
could exercise their discretion to waive fees in
appropriate cases. However, in June of this
year the North Carolina legislature passed a
bill aimed at making waiving criminal court
fees nearly impossible. The new statute
requires that trial judges give 15 days notice
via first class mail prior to the hearing date to
all “government entities” potentially affected
by court fees before they are allowed to waive
any court fee.15 Of course, when court calendars can consist of hundreds of defendants
each day in the larger cities, divining whether
any particular defendant will ask for a fee
waiver and then notifying all interested parties 15 days in advance of that defendant
requesting a waiver is impossible. Notifying
all interested parties by first class mail for
every defendant in every courtroom on every
day of court is not only contrary to reason,
but also thoroughly impractical in execution.
For example, in cases where a defendant
requests a fee waiver, the court will have only
two bad choices: (1) Summarily deny the
defendant’s request without argument, a
probable Sixth Amendment violation;16 or
(2) continue the sentencing hearing so the
court may notify all affected “government
entities,” further straining limited resources
and delaying cases in an already overworked
court system.
The increasing burden that criminal court
fees place on indigent defendants often results
in punishment more severe than wealthier
defendants, and even incarceration for no reason other than that their poverty prevents
payment. Take, for example, two typical high
school students—one from an indigent family, the other from a family with resources.
Both students are arrested on the same day
for possessing an unprescribed Ritalin pill to
help them stay awake in class.17 Neither has a
record and both plead guilty. In an attempt to
be fair, the State offers both the first offender’s
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program.18 Upon completion of this program, the State will dismiss the defendant’s
criminal charge. In Guilford County, the program has a mandatory $200 admission fee.19
The student with the means to pay does so
and, after completing the program, walks
away with no criminal record. The poor student, with no means to pay for the program,
is saddled with a conviction and, typically,
placed on probation for a year with a 45-day
sentence hanging over his head. If he doesn’t
find some way to pay all the standard court
costs,20 attorney fees,21 and probation fees,22
the State may attempt to revoke his probation
and send him to jail for the 45-day term.23
One student can buy his way out of the criminal charge; the other is shackled with a criminal record and possible jail time. The only
difference: poverty.
Because the numerous criminal court
costs are scattered throughout the General
Statutes, the easiest way to see their true
scope is to consult the “Court Costs and Fees
Chart” from the Administrative Office of the
Courts.24 Each defendant who is convicted
or pleads guilty is charged a fee that is statutorily mandated to support various entities
within the criminal justice system.25 The
minimum costs in district court for infractions and misdemeanors are $178 and $180,
respectively. In superior court, the minimum
costs are $205.26 If a defendant makes a first
appearance in district court and the rest of
her case is handled in superior court, she may
be charged both district and superior court
fees, resulting in a total minimum cost of
$352.50. Appealing a district court conviction to superior court for a trial de novo27
may result in being double-charged for the
minimum court fees. These ever-increasing
fees are indicative of the substantial efforts
the North Carolina legislature has made to
place an increasingly large burden on criminal defendants to fund the day-to-day operation of the court system.
Beyond these charges, which themselves
can be highly burdensome to indigent
defendants, dozens of other criminal fees
can raise a defendant’s debt burden substantially. These include a $60 non-waivable
Appointment of Counsel Fee for Indigent
Defendants,28 a Community Service
Supervision Fee of $250,29 and a Probation
Supervision Fee of $40 per month.30 A
Crime Lab Fee of $600 is charged to a
defendant who is convicted or pleads guilty
when the State Crime Laboratory or another

North Carolina Court Costs
Year
2015
2014
2013
2012
2011
2010
2009
2008
2007
2006
2005
2004
2003
2002
2001
2000
1999
1998
1997
1996
1995

District
Court
$173
$173
$173
$173
$173
$126
$120
$116
$115
$115
$105
$95
$95
$95
$85
$85
$81
$61
$61
$46
$41

Superior
Court
$198
$198
$198
$198
$198
$146
$145
$141
$140
$140
$130
$120
$120
$120
$110
$110
$106
$68
$68
$53
$48

facility performs forensic testing. If that case
goes to trial and the laboratory analyst is
called as an expert witness, the defendant is
charged an additional $600 for the witness’
services.31
Before the passage of this year’s
Appropriations Act, the $600 fee was limited
to “cases in which…the laboratories have
performed DNA analysis of the crime, tests
of bodily fluids of the defendant for the presence of alcohol or controlled substances, or
analysis of any controlled substance possessed by the defendant or the defendant's
agent.”32 However, now a $600 fee may also
be charged in “cases in which…the laboratories have performed digital forensics, including the seizure, forensic imaging, and acquisition and analysis of digital media.”33 Given
the wide scope of the phrase “digital
media”—text messages, social media messages, digital photographs, audio and video
recordings, to name a few types—this new
law has the potential to exponentially
increase the number of defendants who have
to pay laboratory fees.
As illustrated, these costs can result in
substantial burdens on indigent defendants
that go beyond the obvious effects of taking
money out of the hands of people who are
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already struggling to make ends meet. On
top of the prospect of getting a criminal
record or being incarcerated for failure to pay
court debts, North Carolina allows some
criminal justice debt to be collected in the
same manner as civil judgments.34 This
results in the debt being filed with the county
clerk and becoming available to credit
reporting agencies,35 which can result in
substantial damage to credit scores, thereby
minimizing prospects to obtain housing and
employment.36
Even after a defendant’s court date, the
State continues to exact payments from poor

individuals found guilty. Payment of these
court costs is a regular condition of probation.37 Defendants who are found to have
willfully failed to pay are subject to incarceration. Under federal law, those who violate a
term of their probation become ineligible for
Temporary Assistance to Needy Families,
Supplemental Nutrition Assistance Program
benefits (formerly known as Food Stamps),
low-income housing and housing assistance,
and Supplemental Security Income for the
Aged, Blind, and Disabled (Social
Security).38 While many states allow individuals with criminal justice debt to work it off

through community service, North Carolina
does not present this as an option.39 This
leaves indigent defendants—many of whom
have mental and/or physical impairments,
limited education, and no significant job
skills—with almost no way to get out from
under these court debts and the threat of
incarceration.
In examining the issue of criminal court
costs and fees in North Carolina, it is instructive to keep in mind the national and international context, as well as the staggering
financial costs of mass incarceration. The
United States has less than 5% of the world’s
population, but almost 25% of the world’s
prisoners.40 Per capita, this imprisonment
rate is about six times higher than Canada
and three times higher than Mexico.41
About one in every 120, or 54,300 individuals,42 are incarcerated at any given time in
North Carolina.43 53% of them are incarcerated for non-violent offenses like drug possession or fraud.44

NC Office of State Budget and
Management
The cost to incarcerate these individuals
in the state’s prisons varies between $64 and
$94 per day and averages $29,965 a year per
inmate.45 All told, North Carolina spends
more than $1.2 billion dollars each year, or
about 6% of the entire state budget,46 operating the prison system.47 Another $463.8
million is spent to operate the judicial system.48 An additional $125 million is dedicated to Indigent Defense Services, whose
main mission is providing constitutionally
mandated legal services to impoverished
defendants.49
In North Carolina, the General Assembly
funds the court system, known as the
General Court of Justice. Historically, funding was provided by taxes collected from all
North Carolinians. Over the last several
decades, however, the legislature has made a
determined effort to shift the cost of running
the judicial system from taxpayers in general
to court system users.
This shifting of costs in criminal court,
charged in large part to indigent criminal
defendants with almost no ability to pay,50
has the effect of criminalizing poverty. It also
makes a mockery of North Carolina’s guarantee of Equal Protection of the Laws51 and
does almost nothing to pay for “a fair, independent, and accessible forum for the just,
timely, and economical resolution of their

10

WINTER 2017

legal affairs.”52
In 2014, 55% of all criminal defendants
in North Carolina were determined, after an
in-court indigency hearing, to be too impoverished to contribute to their representation.53 71% of the criminal cases handled in
superior court involved indigent defendants.54 Notwithstanding their destitute circumstances, judges often issue court fee
judgments against indigent individuals
imposing debts that can run into the thousands of dollars.55
The legislative theory hinges on the
notion that all this money will eventually be
funneled back “[f]or support of the General
Court of Justice.”56 In the real world, however, the cost of collecting outstanding fees from
indigent defendants is often greater than the
amount of money collected. For example, in
2009 Mecklenburg County found itself with
a significant budget deficit. A decision was
made to aggressively attempt to collect outstanding court debt. 564 individuals who had
fallen behind on their court debt were arrested, and 246 people who couldn’t pay in full
right away were incarcerated. They were told
that they would be released from jail if they
paid the full amount of their debt. If they
couldn’t pay the full debt, they would have to
remain in jail until a judge decided whether
to release them. The 246 people who couldn’t
pay were held in jail for an average of four
days before seeing a judge. These detentions
cost the county in excess of $40,000.
Meanwhile, the county managed to collect a
little more than $33,000 from all the individuals who were arrested, resulting in a loss to
the county of about $7,000.57
In criminal court, all court fee judgments
carry the threat of incarceration. In theory,
this isn’t an equal protection issue: pay the fee
and no jail time for failure to pay. But in reality, it often works out as a prime example of
treating one group completely differently
than another. Take the case of community
service: according to the statute, community
service is available to anyone ordered to participate and who has the $250 admission
fee.58 So when two individuals from opposite
ends of the income spectrum are negotiating
plea bargain terms, community service
instead of jail as a punishment is only realistically available to the person with the money
to pay for admission. With no money to purchase the community service option, the
indigent person often winds up losing her
freedom by doing a short active sentence, like
T H E N O RT H C A RO L I N A S TAT E B A R J O U R N A L

weekends in the local jail, which is seen as
equalizing the punishments.59 Even judges
who recognize the futility of issuing monetary
judgments against people with no ability to
pay are stymied by fees, like the community
service fee, which the North Carolina statute
makes unwaivable.60
In the past few decades, there has been a
dramatic increase in criminal court costs and
fees in North Carolina. Because most criminal defendants in North Carolina are indigent, they are often unable to pay these costs
and fees, which then turn into state-owned
debt. The recent changes to the law that
introduced the notice provision for waivers
and expand lab fees to cover “digital forensics”
promise to substantially increase the debt
burden on indigent defendants. While people
of different political viewpoints may have
diverging views on the fairness of increasing
criminal court costs and fees, trapping defendants in a perpetual cycle of debt is unwise if
we wish to reduce crime. When people are
drowning in debt and unable to keep their
heads above water, it should be no surprise
that their prospects for reintegration decrease
and their prospects for recidivism increase.
Rolling back the recent increases in criminal
court costs and fees is a cause that should have
wide appeal. n
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